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current or historic).
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a Child Safe organisation.
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Working with Children Act 2005 (Vic)

Child Wellbeing and Safety Act 2005 (Vic)

Reportable Conduct Scheme (Vic)

Charter of Human Rights and Responsibilities Act 2006 (Vic)
Family Law Act 1975 (Cth)Children & Young Persons (Care &
Protection) Act 1998 (NSW)

Children’s Guardian Act 2019 (NSW)

Crimes Act 1900 (NSW)

Care & Protection of Children Act 2007 (NT)

Criminal Code Act 1983) NT

United Nations Convention on the Rights of the Child (UNCRC)
United Nations Declaration on the Rights of Indigenous People
Victorian Government Aboriginal Inclusion Framework
Victorian Crimes Act 1958

Guidelines Criminal Abuse of Children and Vulnerable People in
Organisations: Reporting to Victoria Police (Version 12.2, March 2016)
Client Incident Management Guide, DHHS November 2017

Risk Awareness:

Governance, Commercial and Legal, Programs and Services, Strategic

Social Services




6.1.18 Responding to and reporting suspected and disclosed sexual and other criminal abuse

Related Documents: Practice Framework

Duty of Care

Working with Children, Young People & Families

Safeguarding Adults at Risk policy

Participants Privacy Policy

Incident, Hazard and Near Miss Reporting & Procedures Policy
Child Safety and Wellbeing Policy

Code of Conduct

Child Information Sharing — Vic policy

Employee Assistance Program 8.1.1

Participant Consultation and Engagement Feedback and Complaints

Scope: All Staff

Definitions:
Vulnerable Adult | A person over 18 who:

e Has needs for care and support;
e Isexperiencing, oris at risk of, exploitation, abuse or neglect;

e [sunable to protect themselves from either the risk of, or the
experience of, abuse or neglect.

Child Abuse | ge6 Appendix G for definitions of abuse

Policy: Where staff become aware of, or suspect, abuse of a participant they
must intervene as appropriate to the situation. This policy sets out the
actions to be taken to respond, report, share information and support
victims.

Responsibilities: All staff, volunteers and students on placement.

PROCEDURE

All staff are required to report any instances, allegations, disclosures or reasonable concerns of
abuse or neglect, immediately, as guided by this policy.
Failure to report abuse, or concerns of abuse is a breach of the Code of Conduct, are grounds for
disciplinary behaviour up to and including termination of employment and may constitute an
offence under criminal legislation.
Read this policy in conjunction with:

e Context (Appendix A)

e ‘Betrayal of Trust’ Fact Sheets (Appendix B)

e ‘The new Grooming offence’ Fact Sheets (Appendix C)

e Checklist (Appendix D)

e Reportable Conduct Schemes (Appendix E)

e Mandatory Reporting categories (Appendix F)

e Definitions of child abuse (Appendix G)

FOUR CRITICAL ACTIONS

If a staff member suspects that a participant is, or has been, abused, or a participant discloses abuse,
then the following Four Critical Actions should guide the response.

e Respond (ensure safety, provide reassurance and immediate supports)
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e Report (internally and externally as guided by this policy)
e Share information (considering privacy, consent, legal and safety requirements)
e Support (provide ongoing support either directly or through referrals)

The four critical actions are applicable whether the abuse is current, recent or historical

Rights of Victim-Survivors

Through each stage of the Four Critical Actions, it is important to ensure that the rights of victim-
survivors of abuse, including children, are paramount. This includes the right to be heard, to be
protected and to be supported. Children are particularly vulnerable as victims of abuse and staff
should make every effort to provide support that assures them they are believed and will be protected.

Rights of Alleged Perpetrators

Notwithstanding the rights of victim-survivors, alleged perpetrators have a right to a fair process,
including the presumption of innocence, notification of allegations, opportunity to respond, access to
representation, support during an investigation and confidentiality of process.

Itis not the role of staff receiving information about alleged abuse to investigate allegations or notify
an alleged perpetrator. Investigations and associated processes will be undertaken in consultation
with police and other authorities such as child protection and overseen by a senior staff member such
as a General Manager or Executive Director in consultation with Human Resources (if the allegations
are against a staff member).

1.1 RESPONDING

1.1.1 Responding to immediate risk of sexual or other criminal abuse.

If there is concern that a child or young person is at immediate risk of sexual or other abuse, staff must
call 000 and report to police.

Always consult with line-management for support in assessing level of risk.

If there is concern that an adult participant is at immediate risk of serious abuse, staff should
immediately report to police, unless the adult has specified in their safety plan that the police should
not be called (in line with MARAM guidelines which acknowledge the victim survivor’s expertise in their
own safety). In such instances the staff member should seek further advice from the Program
Manager or General Manager who still may recommend police be called. The Family Violence Officer
in the Learning and Practice Development Unit is also available for secondary consultation.

1.1.2 RESPONDING to DISCLOSED sexual or other criminal abuse

When responding to a disclosure of sexual or other criminal abuse, staff should:
e listen to the allegation or disclosure supportively, without dispute

e clarify the basic details (what, who, how, when), without seeking detailed information or
asking suggestive or leading questions

e provide emotional support and reassurance that the participant is not at fault
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e record notes as early as possible to ensure all information is captured and accurate.

Consider supports and approaches that may be required to address cultural safety needs (for
example liaison with a cultural support person, interpreter or independent third person).

Additionally, if the victim is 17 or younger (or a vulnerable adult)

e reassure them that they have done the right thing in telling you, that they are believed, and the
organisation will take immediate action in response to the disclosure/allegation.

e explain to the child, young person, or vulnerable adult that other people may need to be told,
to stop what is happening. Do not promise to keep any information a secret.

e |nyourresponses, you will need to consider the specific needs of the child, young person or
vulnerable adult. Consider the unique characteristics of the individual including, for example,
whether they are Aboriginal or Torres Strait Islander, have disability, identify as LGBTQI+ have a
culturally and linguistically diverse background and/or is unable to live at home.

1.1.3 RESPONDING to SUSPECTED sexual or other criminal abuse

Where a staff member is concerned that a participant may be the victim of sexual or other criminal
abuse they should consult with their supervisor or program manager on how to proceed. Who and
how to respond is dependent on the age and vulnerability of the participant, the nature of the program
being delivered and the qualifications/training of program staff.

Additionally, if the participant is 17 or younger (or a vulnerable adult)

Staff must discuss their concern with their line manager and should also seek secondary consultation
from the Jesuit Social Services Child Safety and Professional Standards Officer (General Manager
Practice Development and Innovation) if required.

Other avenues for secondary consultation include:
. Child Protection

° The relevant Police contact for the State of Territory

Secondary consultation advice and any decisions arising from that advice should be recorded as a
case note in the participant file.

1.1.4 RESPONDING to concerns about behaviours and potential breaches of policy
If staff become aware of behaviours that fall short of abuse but raise concern, for example breaches
of professional boundaries, grooming-type behaviour, or policy breaches, they are obliged to discuss
these concerns with their line manager. Any such concerns and responses should be documented
and raised at a minimum at the level of General Manager. Where concerns involve a Jesuit Social
Services staff member and are a breach of the Code of Conduct, managers should consult with the
Human Resources team.

1.2 REPORTING

Once the immediate response to the situation is completed, it is important to fulfill internal and
external reporting requirements.All staff have a responsibility to protect children. Some jurisdictions
have made it a criminal offence for an adult not to report abuse and/or neglect and some professions

6.1.18 Responding to suspected & disclosed sexual and other criminal abuse **Uncontrolled when printed**
Version: 15 Date printed: 8 September 2026 Page 4 of 27



6.1.18 Responding to and reporting suspected and disclosed sexual and other criminal abuse

(such as teachers, social workers, psychologists and others) also have obligations under Mandatory
Reporting legislation. Mandatory Reporting guide by jurisdiction is listed at Appendix F

1.2.1 Internal Reporting

. Allegations, disclosures or concerns of abuse, must be communicated immediately to a
supervisor and program manager.

. If the alleged perpetrator is a staff member, volunteer or student on placement, the matter must
be immediately reported to the CEO or the Chief Operating Officer who will ensure external
reporting and cooperation with any external investigation.

. Allegations or disclosures must be documented on a Jesuit Social Services Incident Report form
(or the relevant program external incident report template) and sent to the email address JSS
Incidents. The Incident Report form should be endorsed by the relevant General Manager and
include details regarding the disclosure or allegation, any risk assessment and any actions taken
(including decision making processes). Note that where a non-identifiable disclosure is made to
the Stop It Now! Australia or What’s ok? Australia program, the program will report via the
program’s usual reporting protocol (see 6.76.2 Stop It Now Child Safety Mandatory Reporting
Policy).

. All allegations or disclosures of sexual assault or abuse and actions taken must be clearly
documented in participant files and discussed in supervision with line managers.

. The Child Safety & Professional Standards Officer will keep a register of all disclosures and
allegations of sexual abuse and ensure all relevant documentation is retained.

1.2.2 External Reporting

If the victim is 17 or younger, or a vulnerable adult

A report must be made to police and, if relevant, to Child Protection Authorities. This report must
be done in consultation with the relevant Program Manager.

At the time of reporting to police they should be advised of any specific cultural safety needs the
participant may have. This may include First Nations status, need for an interpreter if English is not
their primary language, or support person if the participant has a disability.

If the victim is 18 or older

. Staff should encourage the person to make a report to the police and offer support for this to
occur. Ifthe adult victim decides not to involve the police, this decision should be respected
unless the adult victim is considered a vulnerable adult. In such cases further advice on
potentially reporting to police without consent of the adult victim should be sought from the
relevant General Manager or Child Safety and Professional Standards Officer (General Manager
Practice Development and Innovation).

° If the adult victim discloses an offence that occurred when they were under 17 AND the offence
was committed by someone 18 years or over, the offence must be reported to the police
UNLESS the victim requests confidentiality. ANY report to the police must be done in
conjunction with line management and the relevant General Manager.

. If the adult participant does not consent to report AND identifying details are known about the
alleged perpetrator (e.g. name, address), consideration must be given to providing these details
to the police regardless of consent. The decision regarding whether to report these details to the
police must be made in consultation with the relevant General Manager and take into account
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factors such as age of the victim and alleged perpetrator when the offence occurred, what
action (if any) was taken at the time and potential risk to the community, in particular to other
children and young people. Decisions regarding whether to make a report to the police must be
documented and recorded by the Child Safety and Professional Standards Officer in the
Allegations of Abuse register.

If the alleged perpetrator is a member of staff, a volunteer or student on placement

e The CEO will ensure a report is made to the police (with or without the consent of the victim)
and Jesuit Social Services will co-operate fully with any investigation.

e The CEO, after consultation with investigating police, will take immediate action to suspend
the staff member, student on placement or volunteer from all duties while the investigation is
undertaken.

e The CEO will also fulfil their obligations under the Reportable Conduct Scheme in the relevant
jurisdiction (see Appendix E).

e The CEO will report required information to the relevant authority in relation to working with
children checks.

If the alleged perpetrator is a member of the Society of Jesus

e The CEO must make a report to the Province as well as following the actions outlined where
the alleged perpetrator is a member of staff.

External reporting to funding bodies

e Program staff must also ensure external reporting to funders is completed in line with the
Incident Hazard and Near Miss Policy (7.1.4)

1.3 INFORMATION SHARING, PRIVACY AND CONFIDENTIALITY
Information is to be shared as required by law, and good practice, to assess and manage risk to
participants, and/or to investigate alleged or suspected abuse, and to enable appropriate supports.

Privacy legislation, including clauses that enable sharing, should guide decision-making to ensure
appropriate confidentiality for all concerned including alleged perpetrators.

After an incident has been reported, victims and their support people should be provided with
information on the progress of any investigation or the outcome of the report. Timing and content of
information shared must not compromise the investigation and comply with privacy and any other
legal obligations, including employment law.

Where appropriate, what and how information is shared will be adapted to fit the needs of a Child,
Young Person or Vulnerable Adult, and their family.

Where appropriate to the circumstances and nature of the report, information will be provided to the
child and family about:

e whatwas done to respond to the report/complaint including any investigation

e the decision or finding, including the main evidence that was obtained or unable to be
obtained, and reasons why this decision was made
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e action taken, or that will be taken, to address the report/complaint, including by whom
and when with appropriate regard to privacy and the rights of all parties involved

e the family will be provided with regular progress updates even where limited information
can be provided with appropriate regard to privacy and the rights of all parties involved.

The decision to share information will consider:

e whether the ongoing safety of those involved in or impacted by the incident is
compromised by the sharing or non-sharing of information

e the advice of police and Child Protection (care must be taken not to compromise their
investigations)

e Relevant privacy legislation and information-sharing provisions (where provisions allow
for the responsible exchange of information between relevant parties to promote child
safety)

e therights of those impacted by the incident to privacy, confidentiality, procedural
fairness, and a presumption of innocence in accordance with our policies and
employment law, and the need (of those potentially impacted by the incident) to know of
the incident.

1.4 SUPPORTING

Itis important to address the support needs of those impacted by the incident including considerations
of cultural safety. In some cases, these may be appropriately supported internally, but it may also be
appropriate to refer externally. For example, referral to an ACCO for First Nations participants,
interpreters or culturally specific organisations for participants from CALD backgrounds, and specialist
services that work with people with a disability or support members of LGBTQIA+ communities.

Support may include ongoing monitoring of wellbeing and/or referral to specialist services such as
Centres Against Sexual Assault.

Additional considerations if the alleged perpetrator is also a participant/child

Reporting obligations remain the same as under 1.2.1 (above) however staff must ensure that the
alleged offender also receives appropriate supports, including referral to independent information,
advice and any specialist counselling as appropriate

It the offender/alleged offender is a participant in the same program as the victim then appropriate
arrangements must be made to ensure the victims safety and wellbeing, which may include exiting the
alleged offender from the program and referring them to another program.

If the allegation is that a child has perpetrated abuse against another child, child protection must be
notified and appropriate trauma-informed support be provided to both victim and alleged perpetrator.
Th Child Safety and Professional Standards Officer should also be consulted in these circumstances.

Additional considerations for staff receiving allegations of abuse

Line managers should check in both formally, during supervision, and informally on the wellbeing of
staff who have received allegations of abuse and provide appropriate support and referrals where
required.
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Staff can also independently access the Employee Assistance Program (8.1.1).

POLICY REVIEW

This policy must be reviewed as per the requirements of the Controlled Documents policy (1.3) and
with the additional requirement that children, young people and their families have input into each
review through Participant Consultation and Engagement processes including, but not limited to,

complaints or compliment processes (6.1.28).

END OF DOCUMENT

Document history table

Version Reason for update Date approved

9 Inclusion of Reportable Conduct Scheme Requirements and putin new Policy November 2017
format

10 Inclusion of Criminal Legislation Amendment (Child Sexual Abuse Act) 2018 No 33 | August2018
(NSW)

1 Updated legislation and contacts January 2019

12 Clarification of reporting obligations January 2020

13 Clarification of Stop It Now! Program reporting November 2022

14 Updated to reflect changes to legislation April 2026

15 Updated with ACF recommendations August 2026
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Appendix A - Context

Jesuit Social Services understands that participants may have been a victim of child sexual and other
criminal abuse. This abuse might have occurred during their early childhood and while in the family
home, in institutional settings such as residential care and justice facilities or in other community
settings. Perpetrators of the abuse might include:

e Family members

e Carers, including staff in health, education, out-of-home care, justice facilities or support
services

e Other participants in out-of-home care, justice facilities and support services
o Members of the general community (teachers, sporting coaches)
e Members of the clergy.

Jesuit Social Services also recognises that people might be experiencing, or be at risk of, sexual or
other criminal abuse in their current living situations.

Further, Jesuit Social Services recognises that some participants might be perpetrators of sexual or
other criminal abuse.

Jesuit Social Services recognises the importance of a transparent, independent, confidential, just and
timely response to disclosure of sexual or other criminal abuse.

Responding appropriately when people disclose criminal abuse is critical to ensure:
e people, especially children are safe and free from sexual and other abuse

e people are fully supported to access assistance and expert advice independent from Jesuit
Social Services

e people who have been criminally abused understand their right to pursue criminal redress and
are fully supported to pursue this option if they choose

e people are fully supported to receive counselling or other assistance as appropriate

e adults who have experienced criminal abuse are respected if they decide not to pursue
criminal redress. Inthese situations, however, Jesuit Social Services recognises its duty of
care to the community and the importance of preventing further abuse (particularly in relation
to children).

Jesuit Social Services acknowledges its moral and legal obligation to report to the police allegations or
disclosure of abuse or suspected abuse by its staff, volunteers or contractors. Jesuit Social Services
also understands its moral and legal obligation to report to the police, concerns relating to suspected
grooming behaviour and that failing to protect children is a criminal offence.

Jesuit Social Services also acknowledges its legislative obligations and its duty of care to all

participants and to the broader community. This includes unaccompanied children (0-17 years) and
children who accompany parents receiving services from Jesuit Social Services.
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Appendix B - Betrayal of Trust Fact Sheets (2018)

BETRAYAL OF TRUST:
FACTSHEET

The new ‘failure to disclose’ offence

Reporting child sexual abuse is a community-wide responsibility. Accordingly, a new criminal offence has
been created in Victoria that imposes a dear legal duty upon all adults to report information about child
sexual abuse to police.

Any adult who forms a reasonable belief that a sexual offence has been committed by an adult against a
child under 16 has an obligation to report that information to police. Failure to disclose the information to
police is a criminal offence.

1. What is a ‘reasonable belief'?

A ‘reasonable belief is not the same as having proof. A ‘reasonable belief is formed if a reasonable person

in the same position would have formed the belief on the same grounds.
For example, a ‘reasonable belief might be formed when:

a child states that they have been sexually abused
a child states that they know someone who has been sexually abused (sometimes the child may be
talking about themselves)

someocne who knows a child states that the child has been sexually abused

professional observations of the child's behaviour or development leads a professional to form a
belief that the child has been sexually abused

signs of sexual abuse leads to a belief that the child has been sexually abused.

2. Are there any excuses for not reporting child sexual abuse to police?

A person will not be guilty of the offence if he or she has a reasonable excuse for not disclosing the
information. A reasonable excuse includes:
fear for safety

where the information has already been disclosed.
¥

A reasonable excuse exists in cases where a person has a reasonable fear for their own safety or the safety
of another person (such as a child or ancther family member) and they do not report to police due to those
circumstances.

This defence may apply, for example, if a mother decides not to disclose information about her partner
sexually abusing her child due to fear of viclence to her or her child.

The person’s fear must be subjectively reasonable, that is, it must be reasonable from the perspective of that
person in those circumstances. This recognises that the person in question is best placed to judge whether
their safiety is in danger.

The court or jury will consider whether it was reasonable for the person not to report in the circumstances.

7

It is a reasonable excuse to not disclose where a person believes on reasonable grounds that the
information has already been disclesed to police and they have no further information to add.

PAGE 1
FAILURE TO DISCLOSE
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BETRAYAL OF TRUST:
FACTSHEET

An important example of this exception is where the person has already made a report under the mandatory
reporting obligation specified in the Children, Youth and Families Act 2005. This obligation requires teachers,
doctors and other professionals to report concemns about child welfare to child protection authorities within
the Department of Human Services (DHS).

Under the existing mandatory reporting system, DHS already passes on all allegations of child sexual abuse
to police, so it will be a reasonable excuse for not reporting to police if a person has made a report to DHS or
reasonably believes a report has been made to DHS. This ensures that people are not required to make
multiple reports to different agencies.

3. What is not a reasonable excuse?

A person does not have a reasonable excuse for failing to disclose sexual abuse if they are only concemed
for the perceived interests of the perpetrator or any organisation. ‘Perceived interests’ includes reputation,
legal liability or financial status.

For example, a principal’s concem for the reputation of a school, or a clergyman’s concem for the reputation
of a church where the abuse happened will not be regarded as a reasonable excuse.

4. Are there any other exemptions to the offence?
There are a number of other exemplions, which include:

the victim requests confidentiality

the person iz a child when they formed a reasonable belief

the information would be privileged

the information is confidential communication

the information is in the public domain

where police officers are acting in the course of their duty.

b

The new offence respects the position of a victim who does not want the offending disclosed and who is
sufficiently mature to make that judgment. The obligation to report therefore does not apply where the
information comes from a perscn aged 16 or over and this person requests that the offence not be reported.
The law recognises that a child under 16 is not able to make this kind of decision and sometimes lacks the
capacity to fully understand the effects of sexual abuse.

A perzon will 2till be required to disclose informiation to police if:

the victim who requested confidentiality has an intellectual disability, and
the victim does not have the capacity to make an informed decizion about a disclosure, and

the person who received the information is aware or should be reasonably aware of those facts.

?

If a person was under the age of 18 when they formed a reasonable belief, they will not be obliged to make a
disclosure when they tum 158. This protects children from the burden of knowing that they will have to
disclose to police when they tumn 18.

P
People will not be required to disclose where the information would be privileged. This includes:

PAGE 2
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BETRAYAL OF TRUST:
FACTSHEET

client legal privilege
joumnalist privilege
religious confessions.

For example, if a priest obtains information made in good faith through a rite of confession (as long as the
admission is not given for a criminal purpose), the priest is exempt from disclosing.

;

A registered medical practitioner or eounseller is not reguired to disclose information to police if the
information is obtained from a child whilst providing treatment and assistance to that child in relation to
sexual abuse. Howewver, under the mandatory reporting obligations, a registered medical practitioner would
still be required to report to DHS if they form a reasonable belief that a child has been sexually abused and is
in need of protection. This exemption is not designed to prevent the reporting of child sexual abuse, but
rather to profect the registered medical practiicner or counsellor from criminal liakbility.

If an adult provides information to a medical practitioner or eounselior regarding the sexual abuse of a child,
the medical practitioner or counsellor would be required to disclose that information to police unless another
exemption applies.

»

A person does not have to disclose to police if they get the information through the public domain, or form
the belief solely from information in the public domain such as television or radio reports.

¥

A police officer acting in the course of their duty in respect of a victim of child sexual abuse is exempt from
the offence.

5. Ifitis going to be compulsory for everyone to report child sexual abuse, why are there
exemptions?

We need to ensure that in creating this legal obligation, we do not put children and their families at even
greater risk of harm, especially those who may be experiencing family viclence.

@. Waon't child sexual abuse continue to occur if exemptions are allowed?

There is currently no requirement for people to report child sexual abuse to police, so introducing this new
legal obligation is a big step towards preventing child sexual abuse in our community and ensuring people
understand that it is a community-wide responsibility.

Certain exemptions are required to avoid any unintended consequences of this new obligation_ It is not
intended, for example, that this offence criminalise victims of family violence who don’t report due to fear for
their own or someone else’s safety.

For example, women in family viclence situations may have a reasonable fear for the safety of their child or
anather family member, especially in cases where threats have already been made. They may fear that
making a report to police will escalate the situation, putting their child or anather family member at even
greater risk of harm — or even death.

Preventing the sexual abuse of children is a community responsibility. Other people connected with the child
will still be required to make a report, unless they have a reasonable excuse not to do so.

PAGE 3
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BETRAYAL OF TRUST:
FACTSHEET

7. Won't this offence discourage people from seeking help where they have experienced
child sexual abuse?

The law will not require a medical praciitioner or counselior to disclose information to police when it has been
obtained from a victim during treatment for sexual abuse.

Disclosures for the purpose of obtaining legal advice will also be protected by client legal privilege. There are
also other exemptions which have been listed above.

8. The offence requires ‘any adult’ to report suspected child sexual abuse. Isn't this too
broad? Won't it lead to people reporting unfounded suspicions?

The offence requires a person to report to police where they have information that leads them to form a
‘reasonable belief that a sexual offence has been committed against a child under 16. Under the offence,
people will not be expected to disclose unfounded suspicions as a suspicion does not constitute a
‘reasonable belief.

The failure to disclose offence is a big step towards preventing child sexual abuse in our community and
ensuring pecple understand that protecting children and preventing sexual abuse is a community-wide
responsibility.

9. How will | be protected if | make a disclosure to police?

Your identity will remain confidential unless:

you disclose it yourself or you consent in writing to your identity being disclosed
a court or tribunal decides that it iz necessary in the interests of justice for your identity to be
disclosed.

10. Will any person who knows of child sexual abuse happening in the past be required to
report?

A person who knows of child sexual abuse having occurred in the past will not have to report to police unless
the victim is still a child when the offence comes info effect.

11. What is the penalty for failing to disclose child sexual abuse?
The maximum penalty is three years imprisonment.

12. When will the failure to disclose offence take effect?

27 October 2014.

13. How do | contact Victoria Police to make a report?

If you want to report a child in immediate sk or danger of sexual abuse please call Triple Zero (000
Alternatively, you can contact your local police station.

If you or somecne you know has expenenced child sexual abuse in an institutional context, we encourage
you to contact Victoria Police’s Sano Taskforce via email at sanotaskforce@police. vic.gov.au
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BETRAYAL OF TRUST:
FACT SHEET

The new ‘failure to disclose’ offence

A new offence for failure to disclose child sexual abuse came into force on 27 October 2014. This offence
has been introduced as part of the Crimes Amendment (Protection of Children) Act 20714, in response to a
recommendation from the report of the Victorian Pariamentary Inguiry into the Handling of Child Abuse by
Religious and Other Mon-Government Organisations, Befrayal of Trust.

The new offence requires that any adult (2ged 18 and over) who holds a reasonable belief that a sexual
offence has been commitied in Victoria by an adult against a child (aged under 18) disclose that information
to police (unless they have a reasonable excuse).

This fact sheet is intended to clarify reporting obligations for Department of Human Services (DHS) staff and
funded organisations. It should be read together with the general fact sheet on the new ‘failure to disclose’
offence available on the Department of Justice website_

The simple rule is: if you have a reasonable belief that a sexual offence has been committed by an
adult against a child in Victoria, you must report that belief to Victoria Police.

In many circumstances, DHS staff and funded organisations are already required to report sexual offences
against a child to police, for example under Protecting Children: Profocol befween Department of Human
Services — Child Protection and Victoria Police (Child Protection Protocol); the Critical Client Incident
Manage.rrzem‘ Instrucfion; and the Insfruction on Responding fo Allsgations of Physical or Sexual Assawlt
(RAPSA).

1Under Frofecfing Children: Profocol befween Depariment of Human Senvices — Child Protection and Wictora Police
(2012} and existing procedures, child protection practiioners already have an cbligation to notify police where they
receive a report relating to, or a disclosure of, child sexual abuse. Under the Crifical Glient incident Management
Inatrucfion (technical update, 2014), service providers are required to report to police alleged criminal acts that occur
‘during service delivery’. The new offence means that all service providers are now required to report to police all
incidents involving a sexual offence against a child, regardless of whether the offence occumed during service delivery.

The Instruction om Responding fo Allegafions of Physical or Sexuval Assault (technical update, 2014) (RAPSA)
supplements the Crfical Client incident Management Insfruction by providing additional instructions where the incident
involves physical or sexual assault Under the RAPSA, there is a mandafory requirement to report sexual assaults
against certain clients to police. This includes assaults where the client is a statuiory child protection client; resides in
out-of-home care; resides in a residential service directly managed by DHS; or is in receipt of a funded disability service.

Amy allegations of ciminal conduct by DHS employees and confractors must also be promptly reported to Victoria Police
under the Reporfing Employee Crminal Conduct Policy and the protocol between Vicioria Police and the department,
Reporting Employes Caiminal Conduct.
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The new offence applies to all adulis, not just professionals who work with children. This means that all DHS
staff and funded organisations are now required to report to police where they hold a reasonable
belief that a sexual offence has been committed by an adult against a child in Victoria. This cbligation
applies regardless of:

the type of service the child is receiving
whether the offence occumed during service delivery or
whether the child is a client of the department or funded organisation at all.

The reporting requirements of the Critical Client Incident Management Instruction remain unchanged. The
new offence does not change the reporting obligations of DHS and funded organisation staff in relation to
reporting of critical incidents to DHS.

If the allegation involves a client and meets the criteria of the Critical Clienf Incident Management Insfruction,
DHS and funded organisation staff are still required to report the incident to DHS using the Client Incident
Report form.

The new offence does change the reporiing requirements of some DHS and funded organisation staff in
refation to reporting information about sexual abuse of children to police (zee Question 1).

Itis a reasonable excuse for not reporting under the offence if the person believes on reasonable grounds
that the information has already been disclosed to police by ancther person and they have no further
information. This ensures that:

people are not required to report the same information to different organisations; and
multiple people within the same organisation are not required to report the same information to
police.
Consequential amendments to the Children, Youth and Families Act 2005 (CYF Act) reinforce DHS' current
practice of passing on all allegations of child zexual assault to police. It is therefore a reasonable excuse

for not reporting to police if a person reasonably believes a report has been made to DHS (Child
Protection) and they have no additional information.

Child Protection intake workers may advise people reporting child sexual abuse that they have fulfilled their
chbligations under the offence by reporting fo DHS (Child Protection).

Similarly, if a person working in an organisation reasonably believes that another person within the
organisation has reported the information to police, then the first person will have a reasonable excuse for
not reporting to police. i is important for organisations to have procedures in place for reporting allegations
of sexual abuse to police which clearly set out staff members’ roles and rezponsibilities. This will minimize
duplicaticn of reporting and ensure staff are protected from liability under the offence if they do not report.
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The new offence differs from mandatory reporting under the CYF Act because:

it applies to all adults, not just certain professionals who work with children;

it iz limited to the reporting of sexual abuse. Mandatory reporters are required to report suspected
physical and sexual abuse;

it requires the person to report a suspected crime to police, rather than reporting a concemn about a
child needing protection to DHS (Child Protection); and

the suspected sexual offence must be reported even if the child's parents are acting to protect the
child.

If someone dizcloses information about a sexual offence against a child to you, and they are not the victim of
the offence, you are required to report this information to police, unless you have a reasonable excuse for
not reporting. You should advise the person of your obligation to report this information to police, and tell
them about their own obligaicns under the failure to disclose offence as well as the relevant defences.

If the person who discloses the information is the victim of the offence, you are not required to disclose this
informaticn to police provided that the person is over 16 and requests that the information not be reported
(see also Questions § and 9).

One gituation where a person may have a reascnable excuse for not reporting is where the person fears on
reasonable grounds for the safety of any person (apart from the perpetrator) if they disclosed the information
to the police, and the failure to disclose was a reasonable response in the circumstances. This is most likely
to ke relevant in the context of family viclence, where a woman may fear for her own or her child’s safety if
she discloses information about sexual abuse to the police. If or when a woman feels safe enough to report,
she may have an obligation to report the offence.

Victoria Police has developed procedures and fraining for their members about use of the offence. The
training is delivered to specialist sexual offence investigators and considers issues specific to family
viclence. Charges for this offence will only be able to be authorised by senior specialist officers who are
suitably qualified. Police and prosecutors are also required to apply the Director of Public Prosecutions’
Palicy on the Prosecutorial Discretion. This policy sets out that a prosecution may only proceed ifthere is a
reasonable prospect of conviclion and prosecution of the charge is required in the public interest.

If you are working with a woman experiencing family viclence and information about a sexual offence against
a child emerges, you are required to report this information to police, unless you have a reasonable excuse
for not reporting. You should advise the woman of your obligation to report this information to police. If it
appears she may have known about the offence against the child, you should tell her about her obligations
under the failure to disclose offence and the relevant defences. You should make clear that the intent of the
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offence is to protect children, not to further victimise or impact on the safety of women experiencing family
viclence, and that Victoria Police understands the situation of women in these circumstances.

You may have a reasonable excuse for not reporting if you reasonably fear for the safety of the woman who
disclosed the information, or for the safety of her children, if you report. However, the decision not to report
must be reasonable in the circumstances. For example, if action could be taken to protect the woman andfor
her children from danger, it may not be considered reasonable not to report.

Ewven if you believe you have a reasonable excuse for not reporting, you should consider any ongoing risk to
the child, and decide whether other action (for example, a report to child protection) should be taken to
protect them.

The new offence respects the position of a victim who does not want the offence disclosed and who is
sufficiently mature to make that judgment. The obligation to report therefore does not apply where the
information about the sexual offence comes directly from a victim who has tumed 16 years of age and
who requests that the information not be dizclosed to police. However, this exception does not apply where
the victim is aged under 16 years, or is aged over 16 years and has an intellectual disability and does not
have the capacity to make an informed decision about whether or not to report (see Question 9).

The exception in Cuestion 8 does not apply where the victim has turned 18, but has an intellectual disability
at the time of dizclosing the information and does not have the capacity to make an informed decision about
not reporting. That is:

#= if a person over 16 who has an intellectual disability {(and lacks capacity to make an informed
decision about reporting) discloses sexual abuse that occumed before they turned 16, you are still
obliged to report to police.

» reporting of a sexual offence against a person with an intellectual disability who is over 16 at the
time of the sexual offence is not covered by the failure to disclose offence. However, mandatory
reporting requirements specified in the Responding to Allegations of Physical or Sexual Assault
(technical update, 2014) apply in relation to disability chients in receipt of funded disability services.

There is an additional exception to the offence where a child under 16 discloses the information to a
registered medical practitioner or counsellor during treatment. However, consistent with their obligations as
mandated reporters, registered medical practitioners will still be required to report to DHS (Child
Protection) if they form a reasonable belief that a child has been sexually abused and is in need of
protection. Coungellors should consider any ongoing risk to the child and their ethical and policy obligations,
and decide whether other action (for example, a report to child protection) should be taken to protect the

child.
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If an adult provides information to a medical practitioner or counsellor regarding the abuse of a child, the
medical practitioner or counsellor is required to disclose that information to police unless another exempiion

applies.

Further information:
If you require further information, please contact the Royal Commigsion Response Branch on 9096 0684 or

lcommissionre vic.qov.au
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The new ‘grooming’ offence

The Crimes Amendment {Grooming) Act 2014, which commenced in Victoria on 9 April 2014, introduces the
offence of Grooming for sexual conduct with a child under the age of 16 years. This offence targets
predatory conduct designed to facilitate later sexual activity with a child.

The Betrayal of Trust report recommended the grooming offence, given the way in which many sex offenders
target their victims. Grooming can be conducted in person or onling, for example via interaction through
social media, web forums and emails.

Many perpetrators of sexual offences against children purposely create relationships with victims, their
families or carers in order to create a situation where abuse could occur. For this reason, parents, carers or
other family members who have been targeted by perpetrators in order to gain access to a child are also
victims.

The Victim’s Charter Act 2006 was amended to expressly provide that a child and a family memiber of that
child are victims of a grooming offence and are entitled to provide a victim impact statement to a court.

1. What is grooming?

The offence of grooming concemns predatory conduct underiaken to prepare a child for sexual
activity at a later time.

The offence applies where an adult communicates, by words or conduct, with a child under the age
of 16 years or with a person who has care, supervision or authority for the child with the intention of
facilitating the child's involvement in sexual conduct, either with the groomer or anather adult.

Grooming does not necessarily involve any sexual activity or even discussion of sexual activity — for
example, it may only involve establishing a relationship with the child, parent or carer for the
purpose of facilitating sexual activity at a later time.

The sexual conduct must constitute an indictable sexual offence. This includes offences such as
sexual penetration of a child, indecent assault and indecent act in the presence of a child. It does
not include summary offences, such as upskiriing and indecent behaviour in public.

2. Who can commit the offence?

The offence can be committed by any persen aged 18 years or over. It does not apply to communication
hetween people who are both under 18 years of age.

3. What age are the children who are protected by the offence?

The offence applies to communication with children under 16 years, but not communication with 16 and 17
year old children. This distinction between children aged below 16 and those aged 16 or 17 reflects the
general age of consent (16 years) recognised by the criminal law in relation to sexual offences.
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4, What are the key differences between the Victorian grooming offence and the grooming
offences that have been implemented in New South Wales and by the Commonwealth?

The New South Wales grooming offence is confined to circumstances in which an adult engages in conduct
that exposes a child to indecent material or provides the child with an intoxicating substance with the
intention of making it easier to procure the child for sexual activity. The Victorian offence is broader than this
and prohikits an adult from engaging in any form of communication with the intention of facilitating sexual
conduct. This is not limited to exposing the child to indecent matenal or providing them with an intoxicating
substance and may include such acts as inappropriately giving them gifts or favours with the intention of
engaging in later sexual activity.

The offence is similar to the Commonwealth grooming offence. The key distinction is that the Commonwealth
offence iz limited to grooming via a communication transmitted through a carriage service. The Victorian
offence applies to any form of communication between the adult and child, incleding communication that
OCCUrs in person.

5. What is the purpose of amending the Victim's Charter Act 20067

Amending the Victim’s Charfer Act 2006 to expressly incluede a family member of the child as a victim of a
grooming offence (eg. the child’s parents) enfities the parents, or ancther family member, to provide a victim
impact statement to the court.

6. What is the penalty for grooming?

The maximum penalty is 10 years imprisonment.
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Appendix D - Checklist for practitioners

Is the participant’s current age
17 years or under?

YES [ ]

eNotification to Child Protection authorities (in consultation
with relevant Program Manager). Child Protection will notify
police when appropriate (this may include the Victorian
Commissioner for Children and Young People).

eSupport for participant and referral to specialist services

eincident report to relevant ED.

Is the participant’s current age
18 years or over?

YES [ ]

eSupport for participant and referral to specialist services.

eProvision of information regarding legal options available.

eEncouragement and offer of support to pursue legal avenues
including reporting to police and specialist support.

o|f identifying information about the alleged perpetrator is
known to Jesuit Social Services (e.g. name, address) a
discussion must be had with line manager and relevant
General Manager to determine whether a report should be
made to the police regardless of participant consent.

e|ncident reportto COO.

If the participant’s current age
is 18 years or over, was the
participant under 18 at the time
of the offence?

YES [ ]

o|f the offence was committed by someone 18 years or older,
the offence must be reported to police UNLESS the victim
requests confidentiality. Any report to the police must be
done in consultation with the relevant General Manager.
eincident report to COO.

Is the alleged perpetrator
within Jesuit Social Services-
staff or volunteer?

YEs [ ]

eImmediate report to the CEO or the COO (via line
management).

¢CEO or COO will make a report to the police and co-operate
fully with the investigation.

oCEO or COO will suspend the staff member or volunteer from
all duties while the investigation is undertaken (in
consultation with police).

eReport to Child Safety and Professional Standards Officer.

eFulfil requirements of Reportable Conduct Scheme (NSW or
Vic)

eReport to working with children check authority in the
relevant jurisdiction

Is the alleged offender a
participant?

ves | ]

eInvolve line management and relevant General Manager in
decision making and reporting process.

eConsider areport to the police or other relevant personnel
(e.g. Corrections Officer).

oIf a child under 18 is at risk of sexual abuse, report to Child
Protection who will notify the police if appropriate.

eSupport for participant and referral to specialist services.

eincident report to COO.
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Appendix E - Reportable Conduct Scheme

Reportable conduct
Reportable conductincludes:
- sexual offences (against, with or in the presence of a child)
- sexual misconduct (against, with or in the presence of a child)
- physicalviolence (against, with or in the presence of a child)
- behaviour that s likely to cause significant emotional or psychological harm
- significant neglect
- reportable convictions.

Where these acts/behaviours are perpetrated by a staff member (including paid staff, volunteers,
contractors or students on placement) regardless of whether the behaviour occurs during or outside
the employment.

If there is an allegation or concern that a staff member or volunteer has engaged in reportable conduct
and itinvolves a child (i.e. anyone who is under 18 years of age) there are obligations under the
Reportable Conduct Scheme on heads of organisations. Staff must be aware of these obligations in
order to assist the heads of the organisation fulfil their obligations.

Application in Victoria
Overseen by the Social Services Registrar

The requirements are that the CEO:

N\

*You must notify Social Services Register (SSR) within 3 business days of becoming aware of a
reportable allegation using the CCYP webform: Notify and update reportable allegations.

J
*You must investigate an allegation — subject to police clearance on criminal matters. )
eYou must advise the SSR who is undertaking the investigation.

NIERIEEIE «You must manage the risks to children. )

\
*Within 30 calendar days you must provide the SSR detailed information about the
reportable allegation and any action you have taken.
J
\

*You must notify the SSR of the investigation findings and any disciplinary action the head of
entity has taken (or the reason no action was taken).

Application in New South Wales

Governed by the Children's Guardian Act 2019, these must be reported to the NSW Office of the
Children's Guardian.
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Reporting Obligations:

When an allegation is made, the head of the organisation must:
1. Notify the Office of the Children's Guardian (OCG) within 7 business days.
2. Investigate the allegation, ensuring the child’s safety is the priority.

Application in ACT

Overseen by the ACT Ombudsman
The CEO must ensure any reportable conduct is investigated and
e provide an investigation plan to the ACT Ombudsman as soon as possible and at the latest
within 30 days of becoming aware of the allegation
e provide afinalreport including findings and actions taken when the investigation is completed.

Application in Queensland

CEO is required to:
o Notify the Queensland Family and Child Commission within 3 business days
e Provide an interim reportin 30 business days
e Provide final report including investigation findings as soon as practicable.

Application in Tasmania

Overseen by the Office of the Independent Regulator
The CEO must:
e provide an initial notification within 3 business days of the allegation
e Provide and update on the investigation in 30 days
e Atthe end of the investigation, provide findings of the investigation, reasons for findings and
details of any actions taken

Application in Western Australia

Overseen by the Western Australian Ombudsman.
The head of the organisation (CEO) must report to the Ombudsman WA and allegation of “reportable
conduct” committed by an employee (including volunteers and contractors) whether the conduct
occurred in the course of employment or otherwise. This also includes “reportable convictions” —a
conviction for a sexual offence against a child.
Reportable conductincludes:

e Sexual offences

e Sexual misconduct

e Physical assault,

e Significant neglect, and

e Behaviour causing significant emotional/psychological harm

Northern Territory and South Australia do not currently have standalone Reportable Conduct
schemes
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Appendix F Mandatory Reporting Guide

Mandatory Reporting is the legal requirement for certain professionals (Mandated Professions) to
report suspected child abuse or neglect to authorities. The categories of professionals, and the types
of abuse that must be reported, differ across Australian states and territories.

The following table provides a guide to the additional responsibilities of staff with mandatory
reporting obligations.

Separate to staff in mandated professions, ALL STAFF have obligations to report suspected or
alleged child abuse and neglect in line with the Code of Conduct (2.1.5) and Responding to and
reporting suspected disclosed sexual other criminal abuse policy (6.1.18).

Jurisdiction | Professions subject to mandatory What to report (on Report to
reporting (relevant to JSS) reasonable grounds)
ACT Teachers/counsellors at a school Sexual abuse Child and Youth
Childcare workers Non-accidental Protection Services
Psychologists physicalinjury
Ministers of religion
NSW Health care workers (psychologists) Risk of significant Use interactive
Teachers/counsellors at a school harm from: Mandatory Reporter
Welfare workers (social workers, Abuse Guide then submit
youth workers) Neglect eReport of call
Domestic violence Child Protection
exposure Helpline
NT No professional mandates. Physical abuse Call Child
In NT mandatory reporting applies Sexual abuse Protection or use
universally to all adults (18+) Emotional abuse online CARE
Neglect services
Exposure to family
violence
QLD Teachers and school staff Physical abuse Queensland Child
Outside school care staff Sexual abuse Safety
Queensland Police
SA Paid and volunteer workers in Physical abuse Child abuse report
education, welfare and community Sexual abuse line or e-DARL
services Emotional abuse online system
Neglect
TAS Teachers Physical abuse Child Protection
Psychologists Sexual abuse
Employees and volunteers of Emotional abuse
organisations that provide welfare Neglect )
. . Exposure to family
services for children and young people violence
VIC Teachers Physical abuse Child protection
Educators Sexual abuse intake in local area
Health care workers (psychologists)
Police
Welfare workers (social workers,
youth workers)
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Teachers in TAFE
Psychologists
Ministers of religion

Jurisdiction | Professions subject to mandatory What to report (on Report to
reporting (relevant to JSS) reasonable grounds)
WA Teachers/counsellors at a school Sexual abuse Call Central Intake
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Appendix G - Definitions of Child Abuse and Neglect
Child abuse is any of the following conduct in relation to a person under the age of 18.

e Emotional abuse
e Grooming

e Harassment

e Neglect

e Physical abuse

e Sexual abuse

Type of abuse Definition

Emotional abuse Acts or omissions that have caused or could cause
emotional harm or lead to serious behavioural or
cognitive disorders. Itincludes:

e excessive and repeated personal criticism

e ridicule, including the use of insulting or
derogatory terms to describe them

e threats orintimidation

e ignoring a person openly and pointedly

e behavingin a hostile manner that could leave
the person feeling isolated or rejected

e bullying.

Grooming Predatory conduct to prepare a child or young person

for future sexual activity, with the groomer or another
adult. Grooming can occur face-to-face, online or a
combination of both.

Grooming behaviour can involve a variety of
manipulative and controlling techniques. These can
be used to build trust or normalise sexually harmful
behaviour.

Harassment Unwanted or unwelcome conduct which a reasonable
person would find offensive, humiliating or
intimidating. It may be physical, verbal or written.

Neglect The failure to provide the basic necessities of life so
that the health and development of a child is placed
atrisk or harm. It includes being deprived of:

food

clothing

shelter

hygiene

educations

supervisions and safety

attachment to and affection from adults
medical care.
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Type of abuse

Definition

Physical abuse

Any intentional or reckless act, use of force or threat
to use force causing injury to, or involving unwelcome
physical contact with, another person. It may take the

form of:
e slapping
e punching
e shaking
e kicking
e burning
e shoving
e grabbing
e kicking.

Sexual abuse

Sexual abuse spans a range of contact and non-
contact behaviour.

Non-contact behaviour includes:

e making sexual comments to, orinthe
presence of a child, whether or in front of a
child in person or by other means such as via
text or online

e voyeurism —including commenting on
physical attractiveness

e exposing a child to pornography

e nudity —an abuser exposing parts of their body
or the child’s body.

Contact behaviour includes:

e fondling or kissing
e sexual penetration
e exploiting a child through prostitution.
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